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I. INTRODUCTION 

I In this Order, we grant in part and deny in part, subject to enumerated conditions, the 
petition of Virginia Cellular, LLC (Virginia Cellular) to be designated as an eligible 
telecommunications carrier (ETC) throughout its licensed service area in the Commonwealth of 
Virginia pursuani to section 214(e)(6) of the Communications Act of 1934, as amended (the 
Act).’ In so doing, we conclude that Virginia Cellular, a commercial mobile radio service 
(CMRS) carrier, has satisfied the statutory eligibility requirements of section 214(e)(1).2 
Specifically, we conclude that Virginia Cellular has demonstrated that it will offer and advertise 
the services supported by the federal universal service support mechanisms throughout the 
designated service area. We find that the designation of Virginia Cellular as an ETC in two non- 
rural study areas serves the public interest.j We also find that the designation of Virginia 
Cellular as an ETC in areas served by five of the six rural telephone companies serves the public 
interest and furthers the goals of universal service. As explained below, with regard to the study 
area of NTELOS, we do not find that ETC designation would be in the public interest 

2 Because Virginia Cellular is licensed to serve only part of the study area of three of 
six incumbent rural telephone companies affected by this designation, Virginia Cellular has 
requested that the Commission redefine the service area of each of these rural telephone 
companies for ETC designation purposes, in accordance with section 214(e)(S) of the We 
agree to the service area redefinition proposed by Virginia Cellular for the service areas of 
Shenandoah and MGW, subject to the agreement of the Virginia State Corporation Commission 
(Virginia Commission) in accordance with applicable Virginia Commission  requirement^.^ We 
find that the Virginia Commission’s first-hand knowledge of the rural areas in question uniquely 
qualifies i t  to examine the redefinition proposal and determine whether it should be approved.6 

’ Vuginia Cellular, LLC Petition for Designation as an Eligible Telecommunications Carrier in the State of Virginia, 
filed April 26,2002 (Virginia Cellular Petition) 

’ 47 u s c 5 214(e)(l) 

’ Virginia Cellular requests ETC designation in the study areas of the following non-rural telephone companies 
Bell Atlantic and GTE South, Inc (GTE) Virginia Cellular requests ETC designation in the study areas o f  the 
following rural telephone companies Shenandoah Telephone Company (Shenandoah), NTELOS Telephone lnc 
(NTELOS, formerly Clifton Forge-Waynesboro Telephone Company), MGW Telephone Company (MGW, 
formerly Mountain Grove-Williamsville Telephone Company), New Hope Telephone Company (New Hope), North 
River Telephone Cooperative (North River), and Highland Telephone Cooperative (Highland). We note that 
although the Virginia Cellular Petition requested ETC designation for the study area served by Central Telephone 
Company o f  Virginia, Virginia Cellular subsequently withdrew its request for ETC designation in Central 
Telephone‘s study area See Supplement to Virginla Cellular, L L C  Petitlon for Designation as an Eligible 
Telecommunications Carrier in the State of Virginia, filed April 17, 2003 at 1 (Virginia Cellular April 17, 2003 
Supplement) 

Virginia Cellular Petition at 11-12 and Virginia Cellular Reply Comments at 7. See also Virginia CdlUlar 
Amendment IO Petition for Designation as an Eligible Te lec~mmun ica t i~n~  Carrier, tiled October 21,2002, at 2 
(Virginia Cellular Amendment) 

See W r o  paras 35, 39 Accordingly, we do not find it necessary to redefine the service area ofNTELOS 

our decision with regard to redefining these rural service areas 

Virginia Cellular asked the Commission to redefine the service areas o f  Shenandoah, NTELOS, and M G W  See 

As discussed below, at this time, we do not designate Virginia Cellular as an ETC in the study area o f  NTELOS 

lf the Virginia Commission does not agree to our redefinition ofthe affected rural service areas, we wil l  reexamine 

I 

2 
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Because we do not designate Virginia Cellular as an ETC in NTELOS’ study area, we do not 
redefine this service area. 

3.  In response to a request from the Commission, the Federal-State Joint Board on 
Universal Service (Joint Board) is currently reviewing: ( I )  the Commission’s rules relating to 
the calculation of high-cost universal service support in areas where a competitive ETC is 
providing service; (2) the Commission’s rules regarding support for non-primary lines; and (3)  
the process for designating ETCs.’ Some commenters in that proceeding have raised concerns 
about the rapid growth of high-cost universal service support and the impact of such growth on 
consumers in rural areas.8 The outcome of that proceeding could potentially impact, among 
other things, the support that Virginia Cellular and other competitive ETCs may receive in the 
future and the criteria used for continued eligibility to receive universal service support. 

4 While we await a recommended decision from the Joint Board, we acknowledge the 
need for a more stringent public interest analysis for ETC designations in rural telephone 
company service areas. The framework enunciated in this Order shall apply to all ETC 
designations for rural areas pending further action by the Commission. We conclude that the 
value of increased competition, by itself, is not sufficient to satisfy the public interest test in rural 
areas Instead, in determining whether designation of a competitive ETC in a rural telephone 
company’s service area is in the public interest, we weigh numerous factors, including the 
benefits of increased competitive choice, the impact of multiple designations on the universal 
service fund, the unique advantages and disadvantages of the competitor’s service offering, any 
commitments made regarding quality of telephone service provided by competing providers, and 
the competitive ETC’s ability to provide the supported services throughout the designated 
service area within a reasonable time frame. Further, in this Order, we impose as ongoin 
conditions the commitments Virginia Cellular has made on the record in this proceeding ’ These 
conditions will ensure that Virginia Cellular satisfies its obligations under section 214 ofthe Act. 
We conclude that these steps are appropriate in light of the increased frequency of petitions for 
competitive ETC designations and the potential impact of such designations on consumers in 
rural areas. 

11. BACKGROUND 

A. TheAct  

5.  Section 254(e) of the Act provides that “only an eligible telecommunications carrier 

Pursuant to section 214(e)(l), a common carrier designated as an ETC must offer 
designated under section 2 14(e) shall be eligible to receive specific Federal universal service 
support 

~ 

’ S e e  Federal-Slare Joini Board on Universal Service, CC Docket No 9645, Order, FCC 02-307 (rel. NOV 8,2002) 
(Re/erral Order), Federal-Srale Joint Board on Universal Service Seeks Commenr on Certarn ofrhe Commrssion ‘S 

Rules Relating io High Cosr Universal Service Supporl and rhe ETC Process, CC Docket 96-45, 18 FCC Rcd 194 I ,  
Public Notice (re1 Feb 7, 2003) (Porrabi lq Public Notice). 
R See generally. Federal-Srale Joint Board on Universal Service, CC Docket No 9645, United Stales Telecorn 
Association’s Comments, tiled May 5 ,  2003, Federal-Stale Joini Board on Universal Service, CC Docket No. 96- 
45, Veriron’s Comments, filed May 5 ,  1003 

See infra para 46 

’” 47 U S C g 254(e) 

9 
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and advertise the services supported by the federal universal service mechanisms throughout the 
designated service area.” 

6 Section 214(e)(2) of the Act gives state commissions the primary responsibility for 
performing ETC designations.” Section 21 4(e)(6), however, directs the Commission, upon 
request, to designate as an ETC “a common carrier providing telephone exchange service and 
exchange access that is not subject to the jurisdiction of a State commission.”13 Under section 
214(e)(6), the Commission may, with respect to an area served by a rural telephone company, 
and shall, in  all other areas, designate more than one common carrier as an ETC for a desik~ xed 
service area, consistent with the public interest, convenience, and necessity, so long as the 
requesting carrier meets the requirements of section 214(e)( Before designating an 
additional ETC for an area served by a rural telephone company, the Commission must 
determine that the designation is in the public interest.” 

B. Commission Requirements for ETC Designation and Redefining the Service 
Area 

7 .  Filing Requirements for ETC Designation. An ETC petition must contain the 
following: ( I )  a certification and brief statement of supporting facts demonstrating that the 
petitioner is not subject to the jurisdiction of a state commission; (2) a certification that the 
petitioner offers or intends to offer all services designated for support by the Commission 
pursuant to section 254(c); (3 )  a certification that the petitioner offers or intends to offer the 
supported services “either using i t s  own facilities or a combination of its own facilities and resale 
of another carrier’s services;” (4) a description of how the petitioner “advertise[s] the availability 
of [supported] services and the charges therefor using media of general distribution;” and (5) if 
the petitioner is not a rural telephone company, a detailed description of the geographic service 
area for which it requests an ETC designation from the Commission.16 

“ 4 7 U S C  §214(e)(l) 

‘ I  17  U S C 5 2 14(e)(2) See also Federal-Stare Joinr Board on Universal Service, Promorrng Deploymenr and 
Subscrrbership in Umerved and Underserved Areas, Including Tribal and Insular Areas, CC Docket No 96-45, 
Twelfth Report and Order, Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, I5 FCC 
Rcd 12208, 12255, para 93 (2000) (Twewh Reporr and Order) 

Telecommunrcarions Carrrer/or the Pine Ridge Reservarion in South Dakota, CC Docket NO. 96-45, Memorandum 
Opinion and Order, 16 FCC Rcd 18 133 (2001) (Wesrern Wirelers Pine Ridge Order), Pine Belt Cel/u/ar. lnc and 
Pine Bel1 PCS, lnc,  Peririonfir Desrgnarron as an Elrgrble T~lecommunicu/ions Carrrer, CC Docket No 96-45, 
Memorandum Opinion and Order, 17 FCC Rcd 9589 (Wireline Comp Bur 2002); Corr Wireless Comrnunicartons. 
LLC Pelirronfor Designarion as an Eligible Telecommunrca/rons Carrier, CC Docket 96-45, Memorandum Opinlon 
and Order, 17 FCC Rcd 21435 (Wireline Comp Bur 2002) We note that the Wlrelme Competition Bureau has 
delegated authority to perform ETC designations See Procedures/or FCC Designation ojEIigrble 
Tdecommuniiarions Carriers Pursuant 10 Secrron 214(e)(6) ofrhe Communtcatfons A d ,  Public Notice, I2 FCC Rcd 
22947, 22948 (1997) (Section 211(e)(6) Public Norice) The Wireline Competition Bureau was previously named 
[he Common Carrier Bureau 

“ 4 7 U S C  $214(e)(6) 

’’ Id 

47 U S C 5 2 14(e)(6). See, e g , Western Wireless Corporarion Petrrionfor Designorion as an Eligrble I1 

I 6  Secrrun 214(e)(6) Public Norrce, I 2  FCC Rcd at 22948-49 See also Federal-Bate Joinr Board on Universal 
Semice, Weslern Wireless Corporarion Peririon/or Preemplion u/an Order o/rhe South Dakota Public Urilirres 

A 
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8 Twellih Repurl and Order. On June 30,2002, the Commission released the Twelfrrh 
Repurr and Order which, among other things, sets forth how a carrier seeking ETC designation 
from the Commission must demonstrate that the state commission lacks jurisdiction to perform 
the ETC designation.” Carriers seeking designation as an ETC for service provided on non- 
tribal lands must provide the Commission with an "affirmative statement” from the state 
commission or a court of competent jurisdiction that the carrier is not subject to the state 
commission’s jurisdiction.’* The Commission defined an “affirmative statement” as “any duly 
authorized letter, comment, or state commission order indicating that [the state comm~ssion] 
lacks jurisdiction to perform the designation over a particular carrier.”” The requirement to 
provide an “affirmative statement” ensues that the state commission has had “a specific 
opportunity to address and resolve issues involving a state commission’s authority under state 
law to regulate certain carriers or classes ofcarriers.1720 

9 Redefining a Service Area. Under section 214(e)(5) of the Act, “[iln the case of an 
area served by a rural telephone company, ‘service area’ means such company’s ‘study area’ 
unless and until the Commission and the States, after taking into account recommendations of a 
Federal-State Joint Board instituted under section 41 O(c), establish a different definition of 
service area for such company.”” Section 54 207(d) of the Commission’s rules permits the 
Commission to initiate a proceeding to consider a definition of a service area that is different 
from a rural telephone company’s stud area as long as it seeks agreement on the new definition 
with the applicable state commission. Under section 54.207(d)( I ) ,  the Commission must 
petition a state commission with the proposed definition according to that state commission’s 
 procedure^.^^ In that petition, the Commission must provide its proposal for redefining the 
service area and Its decision presenting reasons for adopting the new definition, including an 
analysis that takes into account the recommendations of the Federal-State Joint Board on 
Universal Service (Joint Board).24 When the Joint Board recommended that the Comniission 
retain the current study areas of rural telephone companies as the service areas for the rural 
telephone companies, the Joint Board made the following observations. (I) the potential for 
“cream skimming” is minimized by retaining study areas because competitors, as a condition of 
eligibility, must provide services throughout the rural telephone company’s study area; (2) the 
Telecommunications Act of I996 (1996 Act), in many respects, places rural telephone 

*? 

Commission, Declaratory Ruling, CC Docket No 96-45, I5 FCC Rcd 15 I68 (2000) (Declororory Ruling), recon 
pending 

” See Tweifih Reporr ond Order, 15 FCC Rcd at 12255-65, paras 93- 1 14. 

I s  Id at 12255, para 93 

l 9  ld a! 12264, para I 13 

’” ld 

’’ 47 U S C 4 214(e)(5) 

See 4 7  C F R 8 54 207(d) Any proposed definition will not take effect until both the Commission and the state 
commission agree upon the new definition See 47 C F R 5 54 207(d)(2) 

?’ See 47 C F R 5 54 207(d)( I )  

2 2  

See id We note that the Wireline Competition Bureau has delegated authority to redefine service areas. 41 2 1  

C F R 5 54 207(e) 

5 
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companies on a different competitive footing from other local telephone companies; and (3) 
there would be an administrative burden imposed on rural telephone companies by requiring 
them to calculate costs at something other than a study area 

C. Virginia Cellular’s Petition 

I O  On April 26, 2002, Virginia Cellular filed with this Commission a petition, pursuant 
to section 214(e)(6), seeking designation as an ETC throughout its licensed service area in the 
Commonwealth of Virginia.26 In its petition, Virginia Cellular contends that the Virginia 
Commission issued an “affirmative statement” that the Virginia Commission does not have 
jurisdiction to designate a CMRS carrier as an ETC. Accordingly, Virginia Cellular asks the 
Commission to exercise jurisdiction and designate Virginia Cellular as an ETC pursuant to 
section 214(e)(6) 27 Virginia Cellular also maintains that it satisfies the statutory and regulatory 
prerequisites for ETC designation, and that designating Virginia Cellular as an ETC serves the 
public interest 28 

I 1 Virginia Cellular also requests the Commission to redefine the service areas ofthree 
rural telephone companies, Shenandoah, NTELOS, and MGW, because it is not permitted under 
its current license to provide facilities-based service to the entire study area of each of these 
companies 29 Virginia Cellular states that as a wireless carrier, it is restricted to providing 
facilities-based service only in those areas where it is licensed by the C o m m i ~ s i o n . ~ ~  It  adds that 
i t  IS  not picking and choosing the “lowest cost exchanges” of the affected rural telephone 
companies, but instead is basing its requested ETC area solely on its licensed service area and 
proposes to serve the entirety of that area 3 i  Virginia Cellular contends that the proposed 
redefinition of the rural telephone companies’ service areas is consistent with the 
recommendations regarding rural telephone company study areas set forth by the Joint Board in 
its Recommended Decision.” 

See Federal-Stale Joinr Board on Universal Service, CC Docket No 96-45. Recommended Decision, 12 FCC Rcd >< 

87, 179-80. paras 172-74 (1996) (1996 RecommendedDecision) 

” See generally, Virginia Cellular Petition On May 15,2002, the Wireline Competition Bureau released a Public 
Notice seeking comment on the Virginia Cellular Petition. See Wireline Comperirion Bureau S e e k  Commenr on 
l irgma Celtutar LLC Pelrrron/or Deslgnarlon as an Eligible Telecommunicarions Carrier in fhe Stale of Virginia, 
CC Docker No 96-45, Public Notice, 17 FCC Rcd 8778 (Wireline Comp Bur 2002); In rhe Mufrer ofFederal-Sfaie 
./oint Board on Unrversal Service, CC Docket 96-45, Comments of Virginia Rural Telephone Companies, filed June 
I I ,  2002 (Virginla Rural Telephone Companies Comments), In the Malfer ofFederal-Sfare Joint Board on 
Universal Service, CC Docket 96-45, Reply Comments ofthe National Telecommunications Cooperative 
Association, filed June 17, 2002 (NTCA Comments) 

” Virginia Cellular Petition at 3-4 

“ I d  ai 1-2.4-9, 14-17 

’ ‘ I  Id at 10-14 See Supplement to Virginia Cellular, LLC Petition for Designation as an Eligible 
Telecommunlcalions Carrier in the Commonwealth of Virginia, tiled October 11,2002 at 1-2 (Virginia Cellular 
October I I Supplement) and Virginia Cellular Amendment at 2. 

Virginia Cellular Petition at 13 i l l  

’I Id  

” I d  at 12-14 S e e a l s o 4 7 U S C  $214(e)(5) 

6 
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111. DISCUSSION 

12 After careful review of the record before us, we find that Virginia Cellular has met all 
the requirements set forth in section 214(e)(l) and (e)(6) to be designated as an ETC by this 
Commission for portions of its licensed service area. First, we find that Virginia Cellular has 
demonstrated that the Virginia Commission lacks the jurisdiction to perform the deslgnation and 
that the Commission therefore may consider Virginia Cellular’s petition under section 2 14(e)(6) 
Second, we conclude that Virginia Cellular has demonstrated that it will offer and advertise the 
services supported by the federal universal service support mechanisms throughout the 
designated service area upon designation as an ETC in accordance with section 214(e)(l). In 
addition, we find that the designation of Virginia Cellular as an ETC in certain areas served by 
rural telephone companies serves the public interest and furthers the goals of universal service by 
providing greater mobility and a choice of service providers to consumers in high-cost and rural 
areas of Virginia. Pursuant to our authority under section 214(e)(6), we therefore designate 
Virginia Cellular as an ETC for parts of its licensed service area in the Commonwealth of 
Virginia, as set forth below As explained below, however, we do not designate Virginia 
Cellular as an ETC in the study area of NTELOS.33 In areas where Virginia Cellular’s proposed 
service areas do not cover the entire study area of a rural telephone company, Virginia Cellular’s 
ETC designation shall be subject to the Virginia Commission’s agreement with our new 
definition for the rural telephone company service areas. In all other areas, as described herein, 
Virginia Cellular’s ETC designation is effective immediately. Finally, we note that the outcome 
of the Commission’s pending proceeding before the Joint Board examining the rules relating to 
high-cost universal service support in competitive areas could potentially impact the support that 
Virginia Cellular and other ETCs may receive in the future.34 This Order is not intended to 
prejudge the outcome of that proceeding We also note that Virginia Cellular always has the 
option of relinquishing its ETC designation and its corresponding benefits and obligations to the 
extent that it is concerned about its long-term ability to provide supported services in the affected 
rural study areas 3 5  

A. 

13  We find that Virginia Cellular has demonstrated that the Virginia Cornmission lacks 

Commission Authority to Perform the ETC Designation 

the jurisdiction to perform the requested ETC designation and that the Commission has authority 
to consider Virginia Cellular’s petition under section 21 4(e)(6) of the Act. Specifically, Virginia 
Cellular states that it submitted an application for designation as an ETC with the Virginia 
Commission, and on April 9,2002, the Virginia Commission issued an order stating that it had 
not asserted jurisdiction over CMRS carriers.36 In its order, the Virginia Commission directed 
Virglnia Cellular to file for ETC designation with the FCC3’ Based on this statement by the 
Vlrginia Commission, we find that the Virginia Commission lacks jurisdiction to designate 
Virginia Cellular as an ETC and that this Commission has authority to perform the requested 

See infra paras 35, 39 

See Porrabilip Public Norice. 18 FCC Rcd at 1941 

See Decluruiory Ruling, 15 FCC Rcd ai 15173, see also 47 U S C. 8 214(e)(4) 

See Virginia Cellular Petition at 3-4 and Exhibit A 

3 ;  

16 

’’ Id 



Federal Communications Commission FCC 03-338 

ETC designation in the Commonwealth of Virginia pursuant to section 214(e)(6).38 

Offering and Advertising the Supported Services B. 

14. Offering the Services Designated for S U D D O ~ ~ .  We find that Virginia Cellular has 
denonstrated through the required certifications and related filings, that i t  now offers, or will 
offer upon designation as an ETC, the services supported by the federal universal service support 
mechanism. As noted in its petition, Virginia Cellular is an “A-Band” cellular carrier for the 
Virginia 6 Rural Service Area, serving the counties of Rockingham, Augusta, Nelson, and 
Highland. as well as the cities of Harrisonburg, Staunton, and W a y n e ~ b o r o . ~ ~  Virginia Cellular 
states that i t  currently provides all of the services and functionahties enumerated in section 
54.101(a) of the Commission’s rules throughout its cellular service area in Virginia.4o Virginia 
Cellular certifies that it has the capability to offer voice-grade access to the public switched 
network, and the functional equivalents to DTMF signaling, single-party service, access to 
operator services, access to interexchange services, access to directory assistance, and toll 
limitation for qualifying low-income  consumer^.^' Virginia Cellular also complies with 
applicable law and Commission directives on providing access to emergency services.42 In 
addition, although the Commission has not set a minimum local usage requirement, Virginia 
Cellular certifies it will comply with “any and all minimum local usage requirements adopted by 
the FCC” and it intends to offer a number of local calling plans as pari of its universal service 
~ffer ing.~’  As discussed below, Virginia Cellular has committed to report annually its progress 
in achieving its build-out plans at the same time it submits its annual certification required under 
sections 54 3 13 and 54.3 I4 of the Commission’s rules.44 

15 Virginia Cellular has also made specific commitments to provide service to 
requesting customers in the service areas that it is designated as an ETC. Virginia Cellular states 
that if a request is made by a potential customer within its existing network, Virginia Cellular 
will provide service immediately using its standard customer eq~ipment .~’  In instances where a 
request comes from a potential customer within Virginia Cellular’s licensed service area but 
outside its existing network coverage, it will take a number of steps to provide service that 
include determining whether ( I )  the requesting customer’s equipment can be modified or 
replaced to provide service, (2) a roof-mounted antenna or other equipment can be deployed to 
provide service, (3) adjustments can be made to the nearest cell tower to provide service; (4) 
there are any other adjustments that can be made to network or customer facilities to provide 
service; (5)  i t  can offer resold services from another carrier’s facilities to provide service; and (6)  
an additional cell site, cell extender, or repeater can be employed or can be constructed to 

” 4 7  U S C 5 214(e)(6) 

19 Virginia Cellular Petition at I 

Id at 2 

‘I Id a t 4 4  and Exhibit B 
“See47C F R  54 lOl(a)(5), VirginiaCellularPefitionat7 

Id at 5-6 and Exhibit B 

See i / r a  para 46, Virginia Cellular November I2 Supplement at 4 

Id at 3 

4 4  

4 5  
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provide service 46 In addition, if  after following these steps, Virginia Cellular still cannot 
provide service, i t  will notify the requesting party and include that information in an annual 
report filed with the Commission detailing how many requests for service were unfulfilled for 
the past year.47 

16. Virginia Cellular has further committed to use universal service support to further 

z improve its universal service offering by constructing several new cellular sites in sparsel 
populated areas within its licensed service area but outside its existing network coverage. 
Virginia Cellular estimates that it will construct 1 I cell sites over the first year and a half 
following ETC d e ~ i g n a t i o n . ~ ~  These 1 I cell sites will serve a population of 1S7,060.50 Virginia 
Cellular notes that the parameters of its build-out plans may evolve over time as  i t  responds to 
consumer demand.” 

I7 The Virginia Rural Telephone Companies raise several concerns about Virginia 
Cellular’s service offerings We address each of these concerns below, and in so doing, we 
conclude that Virginia Cellular has demonstrated that it will offer the services supported by the 
federal universal service support mechanism upon designation as an ETC. Initially, we note that 
the Commission has held that to require a carrier to actually provide the supported services 
before i t  is designated an ETC has the effect of prohibiting the ability of prospective entrants 
from providing telecommunications service.52 Instead, “a new entrant can make a reasonable 
demonstration . , , of its capability and commitment to provide universal service without the 
actual provision of the proposed ~ervice.”’~ 

18 We also reject the argument of the Virginia Rural Telephone Companies that Virginia 
Cellular does not offer all of the services supported by the federal universal service support 
mechanisms as required by section 21 4(e)( l)(A).54 Specifically, the Virginia Rural Telephone 
Companies claim that Virginia Cellular, ( I )  has not yet upgraded from analog to digital and until 

46 Id at 3-4 

‘’ Id at 4 

id at4-5 

Id at 4-5 and Attachment For purposes of this analysis, we exclude Virginia Cellular’s proposed cell site in il 

Crimora, Augusta County, Virginia, whlch would be located m the study area of NTELOS As discussed above, we 
deny Virginia Cellular’s request for ETC designation i n  the NTELOS study area 

Io Id Virginia Cellular estimates the populations covered by these cell sites as follows. Hinton (population of 
65,027), North Harrisonburg (population of 52,750), Churchville (populatlon of 5,865), Spottswood (populatlon of 
7 ,  I 14). Central Nelson (population of 9,354), Middlebrook (population of 4,749), Bergton (populatlon of 2,987), 
Afton (population of 7.064), McDowell (population of 73 I ) ,  Mustoe (population of 1,094), and West Augusta 
(population of 3 2 5 )  Id at 5 and Attachment 

’’ Id ar 5 

” S e e  Deciararory Ruling, 15 FCC Rcd at I5 173-74, paras. 12-14 In  the Decloraiory Ruling, the Commission 
stated that “a new entrant cannot reasonably be expected to be able to make the substantial financial investment 
required to provide the supported services in high-cost areas without some assurance that it will be eligible for 
federal universal service support ’’ fd at 151 73, para 13 

Id at 15178, para 24 

See Virginia Rural Telephone Companies Comments at 4-6 

5 7  

j i  

9 
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this happens, Virginia Cellular cannot effectively implement E-91 1 or the Commun~cations 
Assistance for Law Enforcement Act (CALEA); (2) offers no local usage; (3)  has stated that its 
customers will not have equal access to interexchange carriers; (4) states only that it will 
participate "as required" with respect to Lifeline service, and (5)  has wireless signals that are 
sporadic or unavailable in some of the mountainous regions that Virginia Cellular proposes to 
serve. 5 5  

19 We find that Virginia Cellular's commitment to provide access to emergency services 
IS sufficient. Virginia Cellular states that it is in compliance with state and federal 91 1 and E- 
91 l mandates and is upgrading from analog to digital t e ~ h n o l o g y . ~ ~  Virginia Cellular states that 
i t  is implementing Phase I E-91 I services in those areas where local governments have 
developed E-91 I functionality and that upon designation as an ETC, it will be able to effectively 
implement E-91 1 '' 

20. We find sufficient Virginia Cellular's showing that i t  will offer minimum local usage 
as part of its universal service offering. Therefore, we reject the Virginia Rural Telephone 
Companies' claim that Virginia Cellular should be denied ETC designation because it does not 
currently offer any local usage.s8 Although the Commission did not set a minimum local usage 
requirement. in the Universal Service Order, i t  determined that ETCs should provide some 
minimum amount of local usage as part of their "basic service" package of supported services.59 
Virginia Cellular states that it will comply with any and all minimum local usage requirements 
adopted by the FCC.60 It adds that i t  will meet the local usage requirements by including a 
variety of local usage plans as part of a universal service offering.6i In addition, Virginia 
Cellular states that its current rate plans include access to the local exchange network, and that 
many plans include a large volume of minutes.62 Accordingly, we find that Virginia Cellular's 
commitment to provide local usage is sufficient. 

2 I .  We reject the Virginia Rural Telephone Companies' claim that ETC designation 
should be denied because Virginia Cellular's customers will not have equal access to 

Id a1 5-6 55 

"See Supplement to Virginia Cellular, LLC Petition for Designation a5 an ETC in the Commonwealth of Virginia, 
tiled October 3, 2002 at 3-4 (Virginia Cellular October 3 Supplement), Virginia Cellular October I I Supplement at 
3 

"See Virginia Cellular Reply Comments at 3 

" Virginia Rural Telephone Companies Comments at 5 

SEe Federal-Sfafe Joint Board on UniversalService, Report and Order, CC Docket No, 96-45, 12 FCC Rcd 8776, 
8813, para 67 ( I  997) (Universal Service Order) (subseq history omitted) Although the Commission's mules define 
"local usage" as "an amount of mulutes of use of wire center service, prescribed by the Commission, provided free 
of charge to end users," the Commission has not specified a number of minutes of use. See 47 C.F.R. 9 
54 I O 1  (a)(2) See also Federal-Slale Joinf Boardon UniversolService, Recommended Decision, CC Docket No 
96-45, FCC 021- I (re1 Jul IO,  2002) (Supponed Services Recommended Decision) 

5 9  

Virginia Cellular Petition at 5-6 GO 

" Id at 6 

Virginia Cellular Reply Comments at 4 t, 2 
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interexchange carriers Section 54 IOl(a)(7) of the rules states that one of the supported 
services is access to interexchange services, not equal access to those services.64 Virginla 
Cellular states that it provides access to interexchange  service^.^' Accordingly, we find 
sufficient Virginia Cellular’s showing that it will offer access to interexchange services 

22 We find that Virginia Cellular’s commitment to participate in the Lifeline and Linkup 
programs is sufficient. In  its petition, Virginia Cellular states that it currently has no Lifeline 
customers, and upon designation as an ETC, it will participate in Lifeline as required.66 Vir inia 
Cellular also states that it will advertise the availability of Lifeline service to its customers. 
Although Virginia Cellular does not currently advertise Lifeline to its customers, we note that the 
advertising rules for Lifeline and Linkup services apply only to already-designated ETCS.~’ 
Thus, we find sufficient Virginia Cellular’s commitment to participate in Lifeline and Linkup. 

6B 

2 3  Although the Virginia Rural Telephone Companies claim that Virginia Cellular’s 
wireless signals are sporadic in certain areas, we find that the existence of so-called “dead spots” 
in Virginia Cellular’s network does not preclude us from designating Virginia Cellular as an 
ETC The Commission has already determined that a telecommunications carrier’s inability to 
demonstrate that it can provide ubiquitous service at the time of its request for designation as an 
ETC should not preclude its designation as an ETC.69 Moreover, as stated above, Virginia 
Cellular has committed to improve its network.” In addition, the Commission’s rules 
acknowledge the existence of dead spots.” “Dead spots” are defined as “[s]mall areas within a 
service area where the field strength is lower than the minimum level for reliable ~ervice.”’~ 
Section 22 99 of the Commission’s rules states that “[slervice within dead spots is pres~rned.”’~ 
Additionally. the Cornmission’s rules provide that “cellular service is considered to be provided 
in all areas, including dead spots . . 
Commission’s rules, we are not persuaded by the Virginia Rural LECs that the possibility of 

Because “dead spots” are acknowledged by the 

Virginia Rural Telephone Companies Comments at 5 

47 C F R. $54 lOl(a)(7) We note that in July 2002, four members ofthe Joint Board recommended adding equal h l  

access as a supported service See SupporredServices RecommendedDecrsron. at paras. 75-86. In July 2003, the 
Commission decided to defer consideration of this Issue pending resolution of the Commission’s proceeding 
examining the rules relating to high-cost universal service support in competitive areas See Federal-Srore .lorn/ 
Board on UnrversolSewrce, CC Docket No 96-45, Order and Order on Reconsideration, 18 FCC Rcd 15,090, 
15,104, para 33 (2003) 

“ Virginia Cellular Reply Comments at 4-5 

66 Virginia Cellular Petition at 8 

” Virginia Cellular Reply Comments at 5 

See Twelfrh Reporl and Order, I 5  FCC Rcd at 12249-50, para. 76-80 

See Declararory Ruirng, 15 FCC Rcd at I5 175, para 17 6Y 

’”Seesupra para 16, Virginia Cellular Petition at 2 ,  17 and Virginia Cellular October 3 Supplement at 2, Virglnla 
Cellular November 12 Supplement at 4-5 and Attachment. 

” See 47 C F R p 22 99 

7 2  Id 

’’ Id 

’‘ See 47 C F R 5 22.91 I(b) 
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dead spots demonstrates that Virginia Cellular is not willing or capable of providing acceptable 
levels of service throughout its service area. 

24. Offering the Sumorted Services Using a Carrier’s Own Facilities. Virginia Cellular 
has demonstrated that it satisfies the requirement of section 214(e)(l)(A) that it offer the 
supported services using either its own facilities or a combination of its own facilities and resale 
of another carrier’s services.75 Virginia Cellular states that it intends to provide the supported 
services using its cellular network infrastructure, which includes “the same antenna, cell-site, 
tower, trunking, mobile switching, and interconnection facilities used by the company to serve its 
existing conventional mobile cellular service  customer^."^^ We find that this certification is 
sufficient to satisfy the facilities requirement of section 2 14(e)( 1 )(A). 

25 Advertisine. the Supported Services. We conclude that Virginia Cellular has 
demonstrated that i t  satisfies the requirement of section 214(e)(l )(B) to advertise the availability 
of the supported services and the charges therefor using media of general distribution 77 Virginia 
Cellular certifies that it “will use media of general distribution that it currently employs to 
advertise its universal service offerings throughout the service areas designated by the 
Cornmi~sion.”~~ In addition, Virginia Cellular details alternative methods that i t  will employ to 
advertise the availability of its services. For example, Virginia Cellular will provide notices at 
local unemployment, social security, and welfare offices so that unserved consumers can learn 
about Virginia Cellular’s service offerings and learn about Lifeline and Linkup discounts.79 
Virginia Cellular also commits to publicize locally the construction of all new facilities in 
unserved or underserved areas so customers are made aware of improved service.*’ We find that 
Virginia Cellular’s certification and its additional commitments to advertising its service 
offerings satisfy section 214(e)(l)(B). In addition, as the Commission has stated in prior 
decisions, because an ETC receives universal service support only to the extent that it serves 
customers, we believe that strong economic incentives exist, in addition to the statutory 
obligation, for an ETC to advertise its universal service offering in its designated service area.*’ 

C. Public Interest Analysis 

26. We conclude that it is “consistent with the public interest, convenience, and 
necessity” to designate Virginia Cellular as an ETC for the portion of its requested service area 
that is served by the non-rural telephone companies Bell Atlantic and GTE South, Inc. We also 
conclude that it is in the public interest to designate Virginia Cellular as an ETC in  Virginia in 
the study areas served by five of the six affected rural telephone companies. In determining 
whether the public interest is served, the Commission places the burden of proof upon the ETC 
applicant. We conclude that Virginia Cellular has satisfied the burden of proof in establishing 

” 4 7 U S C  §214(e)(l)(A) 

’6 ~ i r g i n i a  Cellular Petition at 9 

” 4 7 U S C  $214(e)(l)(B) 

Virginia Cellular Petition at 9 

Virginia Cellular November I2  Supplement at 5 

Id 

See Pine Ridge Order, I6 FCC Rcd at I 8  I 3  7, para IO 

18 

73  
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that its universal service offering in these areas will provide benefits to rural consumers. We do 
not designate Virginia Cellular as an ETC, however, for the study area of NTELOS because we 
find that Virginia Cellular has not satisfied its burden of proof in this instance 82 

27 Non-Rural Study Areas. We conclude that it is “consistent with the public interest, 
convenience, and necessity” to designate Virginia Cellular as an ETC for the portion of its 
requested service area that is served by the non-rural telephone companies of Bell Atlantic and 
GTE S o ~ t h . ~ ’  We note that the Bureau previously has found designation of additional ETCs in 
areas served by non-rural telephone companies to beper se in the public interest based upon a 
demonstration that the requesting carrier complies with the statutory eligibility obligations of 
section 214(e)(l) of the Act 84 We do not believe that designation of an additional ETC in  a non- 
rural telephone company’s study area based merely upon a showing that the requesting carrier 
complies with section 214(e)(l) of the Act will necessarily be consistent with the public interest 
in  every instance. We nevertheless conclude that Virginia Cellular’s public interest showing 
here is sufficient based on the detailed commitments Virginia Cellular made to ensure that it 
provides high quality service throughout the proposed rural and non-rural service areas; indeed, 
given our finding that Virginia Cellular has satisfied the more rigorous public interest analysis 
for the rural study areas, i t  follows that its commitments satisfy the public interest requirements 
for non-rural areas. 85  We also note that no parties oppose Virginia Cellular’s request for ETC 
designation in the study areas of these non-rural telephone companies. We therefore conclude 
that Virginia Cellular has demonstrated that its designation as an ETC in the study areas of these 
non-rural telephone companies, is consistent with the public interest, as required by section 
214(e)(6).86 We further note that the Joint Board is reviewing whether to modify the public 
interest analysis used to designate ETCs in both rural and non-rural carrier study areas under 
section 214(e) of the Act The outcome of that proceeding could impact the Commission’s 
public interest analysis for future ETC designations in non-rural telephone company service 
areas 

28. Rural Study Areas Based on the record before us, we conclude that grant of this 
ETC designation for the requested rural study areas, in part, is consistent with the public interest 
In  considering whether designation of Virginia Cellular as an ETC will serve the public interest, 
we have considered whether the benefits of an additional ETC in the wire centers for which 
Virginia Cellular seeks designation outweigh any potential harms. We note that this balancing of 
benefits and costs is a fact-specific exercise. In determining whether designation of a 
competitive ETC in a rural telephone company’s service area is in the pubhc interest, we weigh 
the benefits of increased competitive choice, the impact of the designation on the universal 
service fund, the unique advantages and disadvantages of the competitor’s service offering, any 

See injra para 35  

See 47 U S C g 214(e)(6) See also Appendix A 

see, e R , cdfco  Parmershrp d/b/a Bell AIlanric Mobile Peliironjor Designalion as an Eligrbte 
Telecommunicarions Carrier, CC Docket No 96-45, Memorandum Opinion and Order. 16 FCC Rcd 39 (Corn Car 
Bur 2000) 

See Virginia Cellular November I2 Supplement at 4-5. Attachment, infra para 28 8 5  

“ S e e 4 7 U S C  §214(e)(6) 

See Poriabiliiy Public Noiice, 18 FCC Rcd at 1954-55, para. 33 87 

13 



FCC 03-338 Federal Communications Commission 

commitments made regarding quality of telephone service, and the competitive ETC’s ability to 
satisfy Its obligation to serve the designated service areas within a reasonable time frame. We 
recognize that as part of its review of the ETC designation process in the pending proceeding 
examining the rules relating to high-cost support in competitive areas, the Commission may 
adopt a different framework for the public interest analysis of ETC applications. This Order 
does not prejudge the Joint Board’s deliberations in that proceeding and any other public interest 
framework that the Commission might ultimately adopt. 

29 Virginia Cellular’s universal service offering will provide benefits to customers in 
situations where they do not have access to a wireline telephone. For instance, Virginia Cellular 
has committed to serve residences to the extent that they do not have access to the public 
switched network through the incumbent telephone company.’’ Also, the mobility of Virginia 
Cellular’s wireless service will provide other benefits to consumers. For example, the mobility 
of  telecommunications assists consumers in rural areas who often must drive significant 
distances to places of employment, stores, schools, and other critical community locations. In 
addition, the availability of a wireless universal service offering provides access to emergency 
services that can mitigate the unique risks of geographic isolation associated with living in  rural 
communities 89 Virginia Cellular also submits that, because its local calling area is larger than 
those of the incumbent local exchan e carriers it competes against, Virginia Cellular’s customers 
will be subject to fewer toll charges. 

We acknowledge arguments made in the record that wireless telecommunications 
offerings may be subject to dropped calls and poor coverage.” Parties also have noted that 
wireless carriers often are not subject to mandatory service quality standards.’* Virginia Cellular 
has committed to mitigate these concerns Virginia Cellular assures the Commission that it will 
alleviate dropped calls by using universal service support to build new towers and facilities to 
offer better coverage 93 As evidence of its commitment to high service quality, Virginia Cellular 
has also committed to comply with the Cellular Telecommunications Industry Association 
Consumer Code for Wireless Service, which sets out certain principles, disclosures, and practices 
for the provision of wireless service.94 In addition, Virginia Cellular has committed to provide 

$0 

30. 

Virginia Cellular November 12 Supplement at 3-4 Accordlng to Virginia Cellular, I I out o f  I 2  of i t s  proposed 
cel l  sites contain some area that is unserved by Virginia Cellular’s facilities andor wireline networks See id at 3, 
bui see Virginia Rural Telephone Companies Comments at  3 (stating that there IS an incumbent ETC in a l l  the areas 
where Virginia Cellular seeks ETC designation) 

Virginia Cellular Petition at 16 (citing Smiih Bagley, lnc , Order, Decision No 63269, Docket N o  T-02556A-99- 
0207 (Ariz Corp Comm’n Dec 15,2001) (findmg that competitive entry provides a potential solution to “health 
and safety risks associated with geographic isolation”) See also Tweljrh Report andorder, 15 FCC Rcd at 12212, 
para 3 

Bfl 

See Virginia Cellular Petition at 17, Virginia Cellular April 3 Supplement at 1-2 

See r g , Virginia Rural Telephone Companies Comments at 6,  12 Va Admin. Code 9 5-400-80. 

See Virginia Rural Telephone Companies Comments at 6, 12 Va. Admin Code 0 5-400-80 

See Virginia Cellular November 12 Supplement at 1 

/ d  , CTIA. Consumer CodeJor Wireless Service, available at http llwww.wow-corn com/pdf/The Code Ddf 
Under the CTIA Consumer Code, wireless carriers agree to ( I )  disclose rates and terms of service to customers; (2) 
make available maps showing where service i s  generally available, ( 3 )  provide contract terms to customers and 
confirm changes in service, (4) allow a trial period for new service, (5) provide specific disclosures in advertising, 
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the Commission with the number of consumer complaints per 1,000 handsets on an annual 
basis.” Therefore, we find that Virginia Cellular’s commitment to provide better coverage to 
unserved areas and its other commitments discussed herein adequately address any concerns 
about the quality of its wireless service 

3 1 Although we find that grant of this ETC designation will not dramatically burden the 
universal service fund, we are increasingly concerned about the impact on the universal service 
fund due to the rapid growth in high-cost support distributed to competitive 
Specifically, although competitive ETCs only receive a small percentage of all high-cost 
universal service support, the amount of high-cost support distributed to competitive ETCs is 
growing at a dramatic pace. For example, in the first quarter of 2001, three Competitive ETCs 
received approximately $2 million or 0.4 percent of high-cost s~ppor t .~ ’  In the fourth quarter of 
2003, 112 competitive ETCs are projected to receive approximately $32 million or 3.7 percent of 
high-cost support 98 This concern has been raised by parties in this proceeding, especially as it 
relates to the long-term sustainability of universal service high-cost support. Specifically, 
commenters argue that designation of competitive ETCs will place significant burdens on the 
federal universal service fund without any corresponding benefits.99 We recognize these 
commenters raise important issues regarding universal service support. As discussed above, the 
Commission has asked the Joint Board to examine, among other things, the Commission’s ru les  
relating to high-cost universal service support in service areas in which a competitive ETC is 
providing service, as well as the Commission’s rules regarding support for second lines.i00 We 
note that the outcome of the Commission’s pending proceeding examining the rules relating to 

(6) separately identify carrier charges from taxes on billing statements, (7) provide customers the right to terminate 
service for changes to contract terms, (8) provide ready access to customer service, (9) promptly respond to 
consumer inquiries and complaints received hom government agencies; and (10) abide by policies for protection o f  
consumer privacy See id 

See inpa para 46 (requesting that Virginia Cellular provide consumer complaint data on October I of  each year) 

For example, assuming, that Virginia Cellular captures each and every customer located in the five affected rural 
study areas, the overall size ofthe high-cost support mechanisms would not significantly increase because the total 
amount of high-cost universal service support available to Incumbent carriers in the rural study areas where we grant 
Virginia Cellular ETC designation i s  only approximately 0.105% percent ofthe total high-cost support available to 
all ETCs See Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter o f  2003, 
Appendix HC I (Universal Service Administrative Company, August I .  2003) (deteminlng that the total amount o f  
high-cost universal service support available to incumbent carriers in the affected mral study areas IS projected to be 
$899,706 out of a total of $857,903,276 in the fourth quarter of 2003) We note, however, in light of the rapid 
growth in competitive ETCs, comparing the impact o f  one competitive ETC on the overall fund may be 
inconclusive We hope that the Joint Board wi l l  speak to this issue in the proceeding addressing rules relating to 
high-cost support in competitive areas 

“ 5  
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See Federal Universal Service Support Mechanisms Fund Size Projections for the First Quarter o f  2001 (Universal 

Federal Universal Service Support Mechanisms Fund Size Projections for the Fourth Quarter of 2003 (Universal 
Service Administrative Company, Aug I ,  2003) At  the same time, we recognize that high-cost support to 
incumbent ETCs has grown significantly in real and percentage terms over the same period. Seegenerally, Federal- 
Slore Join! Board on Universal Service, CC Docket No 96-45, Cellular Telecommunications Industry Associatlon’s 
Comments, filed May 5,2003 
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Service Administratlve Company, Jan 3 I, 2002) 
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OY See Vlrginia Rural Telephone Companies Comments at 2-4, NTCA Comments at 2-4, 8-9 
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high-cost support in competitive areas could potentially impact, among other thlngs, the support 
that Virginia Cellular and other competitive ETCs may receive in the future. It is our hope that 
the Commission’s pending rulemaking proceeding also will provide a framework for assessing 
the overall impact of competitive ETC designations on the universal service mechanisms 

32. Additionally, we conclude that, for most of the rural areas in which Virginia Cellular 
seeks ETC designation, such desi nation does not raise the rural creamskimming and related 
concerns alleged by commenters. Rural creamskimming occurs when competitors seek to 
serve only the low-cost, high revenue customers in a rural telephone company’s study area.’’* In 
this case, because the contour of its CMRS licensed area differs from the existing rural telephone 
companies’ study areas, Virginia Cellular will be unable to provide facilities-based service to the 
entirety of the study areas of three of the six affected rural telephone companies - Shenandoah, 
MGW, and NTELOS. Generally, a request for ETC designation for an area less t’lan the entire 
study area of a rural telephone com any might raise concerns that the petitioner i:.,ends to 
creamskim in the rural study area 
untversal service throughout its licensed service area.’04 It therefore does not appear that 
Virginia Cellular is dehberately seeking to enter only certain portions of these companies’ study 
areas in order to creamskim 

6 I 

In this case, however, Virginia Cellular commits to provide 

33 At the same time, we recognize that, for reasons beyond a competitive carrier’s 
control, the lowest cost portion of a rural study area may be the only portion of the study area 
that a wireless carrier’s license C O V ~ ~ S . ~ ’ ~  Under these circumstances, granting a carrier ETC 
designation for only its licensed portion of the rural study area may have the same effect on the 
ILEC as rural creamskimming. 

34 We have analyzed the record before us in this matter and find that, for the study areas 
of Shenandoah and MGW, Virginia Cellular’s designation as an ETC is unlikely to undercut the 
incumbents’ ability to serve the entire study area Our analysis of the population density of each 
of the affected wire centers reveals that, for the study areas of MGW and Shenandoah, Virginia 
Cellular will not be serving only low-cost areas to the exclusion of high-cost areas.lo6 Although 

See NTCA Comments at 5-6, see also Virginia Rural Telephone Companies Comments at I I 101 

lo2See 1996 Recornmetided Decision, 12 FCC Rcd at 180, para 172 “Creamsklmming” refers to the practice of 
targeting only the customers that are the least expensive to serve, thereby undercutting the ILEC’s abiliry to provide 
servce throughout the area See, e g ,  Universal Service Order, I2  FCC Rcd at 888 1-2, para I89 

See /996 Remmmended Decision, 12 FCC Rcd at 180, para I72 (stating that potenlial creamskimming IS 

mlnlmlzed when competitors, as a condition of eligibility for universal service suppon. must provide services 
throughout a rural telephone company’s study area) 
I 04 

I01 

See Virginia Cellular Petition at 2, 13 

&e NTCA Comments ai 5 

The Virginia Rural Telephone Companies express concerns about use of the term “wire center” versus 

105 

I l l6 

“exchange” as the relevant area designated for suppon See Vuginia Rural Telephone Companies November 8, 
2002 er parte (stating that, in Virginia, the defined area for regulatory purposes is “exchange”) Virginia Cellular 
responded that the rural ILEC exchanges in Virginia contain a single wire center and therefore use of the term “wire 
center” is synonymous with “exchange ” See Virginia Cellular November 20 Supplement at 2 The Virginia Rural 
Telephone Companies also state “generally, in mral companies there is one wire center per exchange” See Virginia 
Rural Telephone Companies November 8 exparle We note that the Commission has historically viewed high cost 
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there are other factors that define high-cost areas, a low population density typically indicates a 
high-cost area."' Our analysis of population density reveals that Virginia Cellular is serving not 
only the lower cost, higher density wire centers in the study areas of MGW and Shenandoah."* 
The population density for the Shenandoah wire center for which Virginia Cellular seeks ETC 
designation is approximately 4.64 persons per square mile and the average population density for 
Shenandoah's remaining wire centers is approximately 53.62 persons per square mile lo' The 
average population density for the MGW wire centers for which Virginia Cellular seeks ETC 
designation IS approximately 2 30 persons per square mile and the average population density for 
MGW's remaining wire centers is approximately 2.18 persons per square mile.'" 

35 We conclude, however, for the following reasons, that it would not be in the public 
interest to designate Virginia Cellular as an ETC in the study area of NTELOS. Virginia 
Cellular's licensed CMRS area covers only the Waynesboro wire center in NTELOS' study area. 
Based on our examination ofthe population densities of the wire centers in  NTELOS' study area. 
we find that Waynesboro is the lowest-cost, highest-density wire center in the study area of 
NTELOS, and that there is a great disparity in density between the Waynesboro wire center and 
the NTELOS wire centers outside Virginia Cellular's service area. The population density in the 
Waynesboro wire center is approximately 273 persons per square mile, while the average 
population density of the remaining wire centers in NTELOS' study area is approximately 33 

suppofl in terms o f  wire centers See, e g , 47 U S C 4 54 309 Thus, consistent with our rules, hereinafier in this 
order, we wil l discuss support in terms o f  wire centers. 

l a '  See Mulri-Associalion Group (MAG) Planfor Regulalion oflnrerstate Services o/Non-Price Cap Incumbent 
Local &change Carriers and Interexchange Carriers. CC Docket N o  00-256, Second Report and Order and 
Further Notice of Proposed Rulemaking, Federal-Srare Jornr Board on Universal Service, CC Docket No 96-45, 
Fifteenth Report and Order, Access Charge Re/orrn for lncumbenr Local Exchange Carriers SubJecI IO Rare-of- 
Return Regulalion, CC Docket No 98-77, Report and Order, Prescrrbing rhe AurhorizedRaIe of Return From 
Inlersrare Services ofLocal Exchange Carriers, CC Docket No 98-166, Report and Order, 16 FCC Rcd 1961 3, 
para 28 (2001) (MAG Order), recon pending(discussing Rural Task Force White Paper 2 at 
<http i iwww wutc wa gov/rtD) (stating that "[rlural carriers generally serve more sparsely populated areas and 
fewer large, high-volume subscribers than non-mal carriers" and that "[tlhe isolation o f  rural carrier service areas 
creates numerous operational challenges, including high loop costs, high transportation costs for personnel, 
equipment, and supplies, and the need to Invest more resources to proteci network reliability") 

See Virginia Cellular October 29 Supplement. We note that the Virginia Rural Telephone Companies Object to 
accuracy o f  the population density data submitted by Virginia Cellular Rather than submitting different population 
density data, however, the Virginia Rural Telephone Companies submitted line count data See Virginia Rural 
Telephone Companies November 8 ex parte Virglnia Cellular's response is that it calculated populatlon density 
using the software program Exchange Plus by Maplnfo, which allows a user to "simultaneously query an ILEC'S 
exchange and the Census Bureau population database " See Virginla Cellular November 20 Supplement. Virginia 
Cellular asserts that this software i s  commonly used in the telecommunications industry and yields accurate data I d  
Our review of the line count data submitted by the Vuginia Rural Telephone Companies reveals that Virginia 
Cellular will be serving many ofthe high-cost, low-density wlre centers in the study areas o f M G W  and 
Shenandoah Accordingly, this line count analysis is consistent with the population density analysis that was based 
on data submitted by Virginia Cellular 

10% 

See Virginia Cellular October 29 Supplement 

See id Although the average population density ofthe MG W wire centers which Virginia Cellular proposes to 

I09 

I I" 

serve is  slightly higher than the average population density of  MGW's remaining wire centers, the amount ofthis 
dlfference is not significant enough to raise creamskimming concerns We also note that there is very l i t t le  disparity 
between the population densities ofthe wire centers in the MGW study area 
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I l l  persons per square mile. 
Although NTELOS did not take advantage of the Commission’s disaggregation options to 
protect against possible uneconomic entry in its lower-cost area,‘12 we find on the facts here that 
designating Virginia Cellular as an ETC only for the Waynesboro wire center could potentially 
significantly undermine NTELOS’ ability to serve its entire study area. The widely disparate 
population densities in NTELOS’ study area and the status of Waynesboro as NTELOS’ sole 
low-cost, high-density wire center could result in such an ETC designation placing NTELOS at a 
sizeable unfair competitive disadvantage. In addition, we believe that, if NTELOS had 
disaggregated, the low costs ofservice in the Waynesboro wire center would have resulted in 
little or no universal service support targeted to those lines.ii3 Therefore, our decision not to 
designate Virginia Cellular as an ETC in the study area of NTELOS i s  unlikely to impact 
consumers in the Waynesboro wire center because Virginia Cellular will make a business 
decision on whether to provide service in that area without regard to the potential receipt of 
universal service support 

Universal service support is calculated on a study-area-wide basis. 

D. Designated Service Area 

36 Virginia Cellular is designated an ETC in the areas served by the non-rural carriers 
Bell Atlantic and GTE South, as listed in Appendix A.Ii4 We designate Virginia Cellular as an 
ETC throughout most of its CMRS licensed service area in the Virginia 6 Rural Service Area. 
Virginia Cellular is designated an ETC in the areas served by the three rural telephone 
companies whose study areas Virginia Cellular i s  able to serve completely, as listed in Appendix 

.As discussed below, and subject to the Virginia Commission’s agreement on redefinlng the I I >  

“ I  See id 

”’ In the RTF Order, the Commission provided incumbent LECs with certain opiions for disaggregatmg their study 
areas, determining that universal service support should be disaggregated and targeted below the study area level to 
eliminate uneconomic incentives for competitive entry caused by the averaging of support across all lines served by 
il carrier within i t s  study area Under disaggregation and targeting, per-line support i s  more closely associated with 
the cost of providing service. There are fewer issues regardmg inequitable universal service support and potential 
harm to concerns regarding the incumbenl’s ability to serve i t s  entire study area when there IS  In place a 
disaggregation plan in which the per-line support available to a competitive ETC in the wire centers located in “low- 
cost” zones i s  less than the amount a competitive ETC could receive if i t  served in one of ihe wire centers located in 
the “high-cost’’ zones See Federal-Siale Jornl Bonrd on Universal Service, Mull!-Association Group (MAG) Plan 
for Regulaiion o/lnrersrare Services o/Non-Price Cap lncumbenl Local Exchange Carriers and Interexchange 
Carriers, Fourteenth Report and Order, Twenty-Second Order on Reconsiderat~on, and Further Notice of Proposed 
Rulemaking in CC Docket No 96-45, and Report and Order in CC Docket No. 00-256, 16 FCC Rcd 1 1244, 11302, 
para 145 (2001) (RTF Order), as corrected by Errata, CC Docket Nos. 96-45,OO-256 (Acc Pol D i v  re1 Jun I ,  
2001), recon pendrng Although the deadline (May 15,2002) for carrlers to file disaggregation plans has passed, 
the relevani state commission or appropriate regulatory authority may nonetheless require a carrier to disaggregate, 
either on i ts own motion or that o f  an interested party See USAC’s website, 
http l iwww univer~alservice org~cidisaggregation, see also RTF Order, 16 FCC Rcd at 11303, para 147 

‘ I ’  Seciion 54 3 15(d)(2)(11) of the Commission’s rules requires self-certified disaggregation plans to “be reasonably 
related to the cost of providing service for each disaggregation zone wlthln each disaggregated category ofsupport.” 
47 C F R 5 54 315(d)(2)(ii) 

I I 4  
See Virginia Cellular Petltion at I O  and Exh~bit  0 We note that, when designating a serwce area served by a 

non-rural carrier, the Commission may designate a service area that is smaller than the contours of the incumbent 
carrier’s study area See Universal Service Order, 12 FCC Rcd at 8879-90, paras 184-85 
I I 5  See Virginia Cellular Petition at 10.1 I and Exhibit E 
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service areas o f  MGW and Shenandoah, we also designate Virginia Cellular as an ETC for the 
entire Bergton, McDowell, Williamsville, and Deerfield wire centers 

37 We designate Virginia Cellular as an ETC in the entire Deerfield, McDowell, and 
Williamsville wire centers in the study area of MGW.'I6 We note that, although the boundaries 
of its CMRS licensed service area in Virginia exclude a small part of MGW's Williamsville wire 
center, Virginia Cellular has committed nevertheless to offer service to customers in the entirety 
ofthe Williamsville wire center through a combination of its own facilities and resale of either 
wireless or wireline services."' 

38 We also designate Virginia Cellular as an ETC for the Bergton wire center in 
Shenandoah's study area. We note that the study area of Shenandoah is composed of two non- 
contiguous areas One such area i s  composed solely of the Bergton wire center, which falls 
within Virginia Cellular's licensed service area, and the other area is composed of eight 
remaining wire centers, which fall outside of Virginia Cellular's licensed service area l is  We 
find that, because the Bergton wire center is a low-density, high-cost wire center, concerns about 
undermining Shenandoah's ability to serve the entire study area are substantially minimized. We 
further note that the Commission has previously expressed concern about requiring competitive 
ETCs to serve non-contiguous areas. In the Universal Service Order, the Commission concluded 
that requiring a carrier to serve a non-contiguous service area as a prerequisite of eligibility 
might impose a serious barrier to entry, particularly to wireless carriers.'19 The Commission 
further concluded that "im oslng additional burdens on wireless entrants would he particularly 
harmful in rural areas. . ''I Accordingly, we find that denying Virginia Cellular ETC status for 
Shenandoah's Bergton wire center simply because Virginia Cellular is not licensed to serve the 
eight remaining wire centers would be inappropriate Thus, we conclude that it is appropriate to 
designate Virginia Cellular as an ETC for the Bergton wire center within Shenandoah's study 
area 

P 

39. Finally, for the reasons described above, we do not designate Virginia Cellular as an 
ETC in any portion of NTELOS' service area 1 2 '  

E. 

40 We redefine the service areas of MGW and Shenandoah pursuant to section 

Redefining Rural Telephone Company Service Areas 

214(e)(5) Consistent with prior rural service area redefinitions, we redefine each wire center in 

MGW's study area consists o f  the Deerfield, McDowell, Willlamsville, Mountain Grove, and McClung wire 
centers Virginia Cellular IS  licensed to completely serve the Deerfield and McDowell wire centers and to partially 
serve the Williamsville wire center. See Virgmia Cellular Amendment at 2. 

'"See Appendix C Virginia Cellular's wireless license covers all but approximately 200 people I n  13 5 square 
miles ofthe Williamsville wlre center See Virginia Cellular October I 1  Supplement at 2, Virginia Cellular April I 7  
Supplement at 2 

The other wire centers within Shenandoah's study area are Bayse, Edinburg, Fort Valley, Mount Jackson, New 
Market, Strasburg, Toms Brook, and Woodstock. al l  in Virginia 

'Iv Unrversul Service Order, I2 FCC Rcd at 8882, para 190 

" " I d  at 8883. para 190 

"'See rupro para 35 

l i b  

I I 8  
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the MGW and Shenandoah study areas as a separate service area.i22 Our decision to redefine the 
service areas of these telephone companies is subJect to the review and final agreement of the 
Virginia Commission in accordance with applicable Virginia Commission requirements. 
Accordingly, we submit our redefinition proposal to the Virginia Commission and request that i t  
examine such proposal based on its unique familiarity with the rural a r e a  in question. 

4 I I n  order to designate Virginia Cellular as an ETC i n  a service area that is smaller than 
the affected rural telephone company study areas, we must redefine the service areas of the rural 
telephone companies in accordance with section 214(e)(5) ofthe Act.i23 We define the affected 
service areas only to determine the portions of rural service areas In which to designate Virginia 
Cellular and future competitive carriers seeking ETC designation in the same rural service areas 
Any future competitive carrier seeking ETC designation in these redefined rural service areas 
w,ill be required to demonstrate that such designation will be in the public interest ' 24  In defining 
the rural telephone companies' service areas to be different than their study areas, we are 
required to act in  concert with the relevant state commission, "taking into account the 
recommendations" of the Joint Board 
company service areas as discussed in the 1996 RecommendedDecrsion are as follows: ( I )  
minimizing creamskimming; (2) recognizing that the 1996 Act places rural telephone companies 
on a different competitive footing from other LECs; and (3) recognizing the administrative 
burden of requiring rural telephone companies to calculate costs at something other than a study 
area 

The Joint Board's concerns regarding rural telephone 

We find that the proposed redefinition properly addresses these concerns. 

42. First, we conclude that redefining the affected rural telephone company service areas 
ai the wire center level for MGW and Shenandoah should not result in opportunities for 
creamskimming Because Virginia Cellular is limited to providing facilities-based service only 
where it is licensed by the Commission and because Virginia Cellular commits to providing 
universal service throughout its licensed territory in Virginia, concerns regarding 
creamskimming are mini~nized.'~' In addition, we have analyzed the population densities of the 
wire centers Virginia Cellular can and cannot serve to determine whether the effects of 
creamskimming would occur 1 2 '  We note that we do not propose redefinition in areas where 
ETC designation would potentially undermine the incumbent's ability to serve its entire study 

"'See RCC Holding1 ETC Designorion Order, I7 FCC Rcd at 23541, para 37 We do not designate Virginia as an 
ETC in the study area of NTELOS Thus, we do not redefine the service area of NTELOS In its original petition, 
Virginia Cellular stated that the Commission might choose not to redefine the service area o fMGW,  because 
Virginia Cellular serves all bur a small portion o f  MGW's study area See Virginia Cellular Petition at 12 
Subsequently, Virginia Cellular amended its petition. explaining that there are two additional wire centers (McClung 
and Mountain Grove) within MGW's service area that it does nor propose to serve See Virginia Cellular 
Amendment at 2 In its amended petition, Virginia Cellular asks the Commission to reclassify each of MGW's five 
wire centers as separate service areas Id 

"' s e e 4 7  u s c 5 214(e)(5) 

'"See47 U S C 5 214(e)(2), (6) 
I " . k  47 u s c 6 2 1 4 ( e ) ( ~ )  

.E@ 1996 Recommended Decision, I2 FCC Rcd at 179-80, paras 172.74 

See supra para 32 

See supra paras 32-35 

I ' h  

127 

i ? R  
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I29 area. 
likelihood of rural creamskimming effects in redefining the service areas of MGW and 
Shenandoah as proposed. 

Therefore, we conclude, based on the particular facts of this case, that there is little 

43 Second, our decision to redefine the service areas of the affected rural telephone 
companies includes special consideration for the affected rural carriers. Nothing in the record 
convinces us that the proposed redefinition will harm the incumbent rural carriers. The high-cost 
universal service mechanisms support all lines served by ETCs in rural areas.'30 Under the 
Commission's rules. receipt of high-cost support by Virginia Cellular will not affect the total 
amount of high-cost support that the incumbent rural telephone company  receive^.'^' Therefore, 
to the extent that Virginia Cellular or any future competitive ETC captures incumbent rural 
telephone company lines, provides new lines to currently unserved customers, or provides 
second lines to existing wireline subscribers, it will have no impact on the amount of universal 
service support available to the incumbent rural telephone companies for those lines they 
continue to serve 13* Similarly, redefining the service areas of the affected rural telephone 
companies will not change the amount of universal service support that IS available to these 
incumbents. 

44 Third, we find that redefining the rural telephone company service areas as proposed 
will not require the rural telephone companies to determine their costs on a basis other than the 
study area level. Rather, the redefinition merely enables competitive ETCs to serve areas that 
are smaller than the entire ILEC study area. Our decision to redefine the service areas does not 
modify the existing rules applicable to rural telephone companies for calculating costs on a study 
area basis, nor, as a practical matter, the manner in which they will comply with these rules 
Therefore, we find that the concern of the Joint Board that redefining rural service areas would 
impose additional administrative burdens on affected rural telephone companies is not at issue 
here. 

45. In accordance with section 54.207(d) of the Commission's rules, we submit this order 
to the Virginia Commission 
petition to redefine a service area under section 54.207(d)( 1) of the Commission's rules.i34 
Virginia Cellular's ETC designation in the service areas of Shenandoah and MGW is subject to 
the Virginia Commission's review and agreement with the redefinition proposal herein.i35 We 

We request that the Virginia Commission treat this Order as a 

See supra para 35 I19 

""See Western Wireless Pine Ridge Order, 16 FCC Rcd at 18138-39, para. 15 

' ' I  See RTF Order, 16 FCC Rcd at 11299-1 1309, paras 136-164 

"'See Western Wireless PineRidge Order, 16 FCC Rcd at 18138-39, para 15 

'" 47 C F R 5 54 207(d). 

Virginia Cellular October I I Supplement at 2 

for the federal-state coordination on redefining rural service area See UniversalSenvce Order, 12 FCC Rcd at 
8880-81, para 187 Therefore, the Commission adopted section 54 207 ofthe Commission's rules by which the 
state commissions may obtain agreement of the Commission when proposing to redefine a rural service area I d  at 
8881, para 188 Similarly, the Commission adopted a procedure in section 54 207 to address the oc~asions when 
the Commission seeks to redefme a rural sewice area I d  The Commission stated that "in keeping with our intent 

Vlrglnla Cellular submits that the Commonwealth of Virginia has no process for redefining service areas See 

In the Universal Service Order, the Commission decided to minimize any procedural delays caused by the need l i s  
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find that the Virginia Commission is uniquely qualified to examine the redefinition proposal 
because of its familiarity with the rural service areas in question. Upon the effective date of the 
agreement of the Virginia Commission with our redefinition of the service areas of Shenandoah 
and MGW, our designation of Virginia Cellular as an ETC for these areas as set forth herein 
shall also take effect. In all other areas for which this Order grants ETC status to Virginla 
Cellular, as described herein, such designation is effective immediately If, after its review, the 
Virginia Commission determines that it does not agree with the redefinition proposal herein, we 
will reexamine Virginia Cellular's petition with regard to redefining the affected rural service 
areas. 

F. Regulatory Oversight 

46 We note that Virginia Cellular is obligated under section 254(e) of the Act to use 
high-cost support "only for the provision, maintenance, and upgrading of facilities and services 
for which support is intended" and is required under sections 54.3 13 and 54.3 14 of the 
Commission's rules to certify annually that it is in compliance with this r e q ~ i r e m e n t . ' ~ ~  Separate 
and in addition to its annual certification filing under sections 54.313 and 54.314 ofour rules, 
Virginia Cellular has committed to submit records and documentation on an annual basis 
detailing its progress towards meeting its build-out plans in the service areas it is designated as 
an ETC 1 3 '  Virginia Cellular also has committed to become a signatory to the Cellular 
Telecommunications Industry Association's Consumer Code for Wireless Service and provide 
the number of consumer complaints per 1,000 mobile handsets on an annual basis.13' In 
addition, Virginia Cellular will annually submit information detailing how many requests for 
service from potential customers in the designated service areas were unfulfilled for the past 
year 139 We require that Virginia Cellular submit these additional data to the Comrnjssion and 
USAC on October 1 of each year beginning October 1, 2004.140 We find that reliance on 
Virginia Cellular's commitments is reasonable and consistent with the public interest and the Act 
and the Fifth Circuit decision in Texas 0ff;c.e of Public Lifil@ Counsel v FCC.'4i We conclude 
that fulfillment of these additional reporting requirements will further the Commission's goal of 
ensuring Virginia Cellular satisfies its obligation under section 214(e) of the Act to provide 

to use this procedure to m~nimize adminlstrative delay, we intend to complete consideration of any proposed 
definition of  a service area promptly '' Id 

' " 4 7 U S C  $254(e) ,47CFR @54313,54314 

See Virginia Cellular November 12 Supplement at 4-5 

Sresupru para 30; Virglnia Cellular November 12 Supplement at 1 

Seesupru para 15, Virginia Cellular November 12 Supplement at 2 

117 

138 

,19 

'" Virginia Cellular's submissions concerning consumer complaints per 1,000 handsets and unfulfilled servlce 
requests will d u d e  data From July I o f  the previous calendar year through lune 30 of the reporting calendar year 
We anticipate that Virginia Cellular's annual submission will only encompass the sewice areas where I[ IS 
designated as an ETC 

'" TexusO~ceofPublrcUri lrryCounselv  FCC, 183 F3d393,417-18(5'Cir. 1999) In TOPUCv FCC,theFifih 
Clrcuit held that that nothing In section 214(e)(2) ofthe Act prohibits states from imposing additional eligibility 
conditions on ETCs as part of their designation process See id Consistent with this holding, we find that nothing 
in sectlon 214(e)(6) prohibits the Commission from imposing additional conditions on ETCs when such 
designations fall under our jurisdiction 
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supported services throughout its designated service area. We adopt the commitments that 
Virginia Cellular has made as conditions on our approval of its ETC designation for the 
Commonwealth of Virginia. We note that the Commission may institute an inquiry on its own 
motion to examine any ETC’s records and documentation to ensure that the high-cost support it 
receives is being used “only for the provision, maintenance, and upgrading of facilities and 
services” in the areas where it is designated as an ETC.l4’ Virginia Cellular will be required to 
provide such records and documentation to the Commission and USAC upon request. We 
further emphasize that ifVirginia Cellular fails to fulfill the requirements of the statute, our 
rules, and the terms of this Order after it begins receiving universal service support, the 
Commission has authority to revoke its ETC de~ igna t ion . ’~~  The Commission also may assess 
forfeitures for violations of Cornmission rules and orders 1 4 4  

IV. ANTI-DRUG ABUSE ACT CERTIFICATION 

47 Pursuant to section 530 I of the Anti-Drug Ahuse Act of 1988, no applicant is eligible 
for any new, modified, or renewed instrument of authorization from the Commission, including 
authorizations issued pursuant to section 214 of the Act, unless the applicant certifies that neither 
it, nor any party to its application, is subject to a denial of federal benefits, including 
Commission benefits 
requirements of the Anti-Dnig Abuse Act of 1988.i46 We find that Virginia Cellular has satisfied 
the requirements of the Anti-Drug Abuse Act of 1988, as codified in sections 1.2001-1.2003 of 
the Commission’s rules 

V. ORDERING CLAUSES 

Virginia Cellular has provided a certification consistent with the 

48 Accordingly, IT IS ORDERED that, pursuant to the authority contained in section 
214(e)(6) of the Communications Act, 47 U S.C. 4 214(e)(6), Virginia Cellular, LLC 1s 
DESIGNATED AN ELIGIBLE TELECOMMUNICATIONS CARRIER for specified portions 
of its licensed service area in  the Commonwealth of Virginia subject to the conditions described 
herein 14’ 

49. IT IS FURTHER ORDERED that, pursuant to the authority contained in section 
214(e)(5) of the Communications Act, 47 U.S.C. 5 214(e)(5), and sections 54.207(d) and (e) of 
the Commission’s rules, 47 C.F.R. $ 5  54.207(d) and (e), the request of Virginia Cellular, LLC to 
redefine the service areas of Shenandoah Telephone Company and MGW Telephone Company 
in  Virginia IS GRANTED, SUBJECT TO the agreement of the Virginia State Corporation 
Commission with the Commission’s redefinition of the service areas for these rural telephone 
companies Upon the effective date of the agreement of the Virginia State Corporation 

‘ “ 4 7 U S C  @ 2 2 0 , 4 0 3 , 4 7 C F R  $$54313,54314 

“’ See Declorarov R u h n ~ ,  15 FCC Rcd at I 5  174, para 15. See also 47 U S.C. 9 254(e) 

’ ”  See 4 7  U S C 0 503(b). 

’“ 47 U S C g I 2002(a), 21 U S C 5 862 

ETC in the Commonwealth of Virginia, filed February 28,2003 

’” See supra para 46 

Virginia Cellular Petition at 18 See also Supplement to Virginla Cellular, LLC Petition for Designation as an 146 
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Commission with the Cornmission’s redefinition of the service areas for those rural telephone 
companies, this designation of Virginia Cellular, LLC as an ETC for such areas as set forth 
herein shall also take effect. 

50 IT IS FURTHER ORDERED that, pursuant to the authority contained in section 
214(e)(5) of the Communications Act, 47 U.S.C. 9 214(e)(5), and sections 54.207(d) and (e) of 
the Commission’s rules, 47 C F R. $ 5  54 207(d) and (e), the request of Virginia Cellular, LLC to 
redefine the service area of NTELOS Telephone Inc. in Virginia IS DENIED 

51 IT IS FURTHER ORDERED that a copy of this Memorandum Opinion and Ordet 
SHALL BE transmitted by the Office of the Secretary to the Virginia State Corporation 
Commission and the Universal Service Administrative Company. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H Dortcd 
Secretary 
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